Water Issues in Perspective by Horton, Jack O.
Denver Journal of International Law & Policy 
Volume 6 
Number 3 Special Issue 
Water Needs for the Future 
Article 16 
May 2020 
Water Issues in Perspective 
Jack O. Horton 
Follow this and additional works at: https://digitalcommons.du.edu/djilp 
Recommended Citation 
Jack O. Horton, Water Issues in Perspective, 6 Denv. J. Int'l L. & Pol'y 403 (1976). 
This Article is brought to you for free and open access by the University of Denver Sturm College of Law at Digital 
Commons @ DU. It has been accepted for inclusion in Denver Journal of International Law & Policy by an 
authorized editor of Digital Commons @ DU. For more information, please contact jennifer.cox@du.edu,dig-
commons@du.edu. 
CASE STUDIES
Water Issues in Perspective
JACK 0. HORTON*
Instead of the legal framework addressed by many of the
speakers I will discuss the actions of the government-partic-
ularly of the Department of the Interior-which address the
problems of allocation, supply, and distribution of water. I
will take a common man's approach to this framework (how
to make government work) while looking at the complex
legal array of problems, such as the problem of federal-state
relations. I hope to provide at least a status report of the De-
partment's progress with the law and with the operating units
in the field.
Let me address four different areas very quickly: (1) the
study and analysis of the supply of the upper Colorado River;
(2) an analysis of the Missouri-Yellowstone; (3) state water
rights and the relationship between state and federal govern-
ment; and (4) the very difficult subject of Indian water rights.
In 1973, when I joined the Department of the Interior, it
appeared that we had no overall study of projected water de-
mands on the upper Colorado River; indeed, the areas of agree-
ment and the areas of dispute as far as the supply was con-
cerned were unclear. We have what now is regarded as a profes-
sional group of federal employees, assisted by state and private
individuals, preparing a report entitled Water for Energy in the
Upper Colorado. The report does not argue for diversion or use
of more water for energy, but simply recognizes that within this
country and this region there are increasing demands for the
use of water from the upper Colorado. The figures were used
in alternative scenarios; the Bureau of Reclamation uses a
conservative estimate of supply of 5.8 million acre-feet, while
many of the state authorities would argue that there is 6.5
million acre-feet available. In our presentation and in our anal-
ysis we subtracted from the 5.8 million acre-foot estimate the
present uses, totalling 3.7 million acre-feet-leaving, of course,
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2.1 million acre-feet. We then tried to determine a reasonable
estimate of future uses for irrigation, agriculture, recreation,
and fish and wildlife flows. We came up with the following
results, estimating the predicted demands on the Colorado
basin by the year 2000. We found that, despite many opinions
to the contrary, there was less than 1 million acre-feet needed
for energy uses; in fact, the amount was only 870,000 acre-feet.
We projected another 800,000 acre-feet for new agricultural
uses, and 150,000 for required fish and wildlife flows. Thus, we
predicted a possible "pinch-point," supply no longer exceeding
demand, occurring between 1995 and the year 2000. Of course
this will vary depending upon what assumptions are placed in
the equation.
The same calculations were performed for the upper Mis-
souri; in fact, there were two studies-one done by the Bureau
of Reclamation, and one being an outstanding federal-state
study called the Northern Great Plains Resource Program. As
in the upper Colorado, we found that a considerably lesser
volume of water would be required for energy than had pre-
viously been thought. The Missouri-Yellowstone system is far
larger than the Colorado, containing 28 million acre-feet. Of
that average historic flow, 6.5 million acre-feet are now being
used and depleted. Taking into account future demands placed
by energy, agriculture, mining and industry, Indian water, and
fish and wildlife flows, there will still remain 15 million unused
acre-feet of water by the year 2000.
The above figures and studies were intended to provide a
framework for planning and discussion of water management
needs. Within this general mathematical framework the De-
partment has tried to come up with a coordinating mechanism
involving the state governors that will make possible more so-
phisticated planning systems between the federal and state
levels of government than we have had before.
Starting in 1973, we realized that one of the paramount
difficulties in water planning and use in the Missouri was the
lack of coordination between the Corps of Engineers, who had
built the reservoirs for flood control and for navigation, and the
Bureau of Reclamation, who had diverted and used the water
for irrigation and who had the authority to market water for
industrial purposes. The Department spent almost 16 months
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negotiating a memorandum of understanding between these
two parties. This was a major first step in effective water man-
agement, being the first time there had ever been an agreement
between the two proud and professional federal water agencies.
The next step in 1973, was to inform the western governors
of the procedural results of this agreement, and to emphasize
that a greater decisionmaking role should be assumed by the
states. The professional state water agencies and officials
should have that responsibility. Accordingly we have given
them in every instance the first right to contract or process any
application that comes to the federal government for use of
Missouri water for industrial purposes. Additionally, we offered
them the opportunity to contract for significant single blocks
of water behind the federal reservoirs in the Missouri system.
And, on Oct. 1, 1976, in what is truly an historic step forward,
the Department signed a contract with the Governor of Mon-
tana which gives to the State the right to handle all applica-
tions to the first 300,000 acre-feet from Fort Peck at no cost to
the State, until they should subcontract that water for in-
dustrial or industrial-related uses.
The reason this arrangement was successful is because we
have found new ways to solve old problems, and we are not now
looking at the historic dispute that has aggravated the water
situation for so long on these two river systems. Another reason
this agreement was successful was because there were very
important agricultural spin-offs for the use of Fort Peck water.
The first known state water application will be for what con-
ceptually is called a gasification plant. Once operational, the
plant will produce ammonia fertilizer, which means that nitro-
gen ammonium fertilizer will be much cheaper in Montana
than it has been before.
The toughest problem we face, however, is not the supply
question or water for energy, nor is it the difficulties between
the federal agencies and the state agencies. In my opinion,
without question, the most pressing and demanding problem
that we have yet to address, let alone resolve, is the problem
of Indian water rights. As the state looks towards future irriga-
tion and energy demands, and as we look at our responsibilities
on the Colorado and on the Missouri, we realize that we have
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not yet come up with a well-defined understanding of what
Indian water rights are and what they involve.
In the first instance, those waters which fall on or flow
across an Indian reservation are available to them for agricul-
tural purposes. But can they also use that water for non-
agricultural purposes? Do they have to use it only on the
reservation? Can they sell water to energy companies? Indeed,
can they sell it for future irrigation development or to cities?
These questions remained unanswered, but we have not prog-
ressed even that far. We have not defined what these water
rights are. Moreover, there is a standing dispute between the
federal agencies and the Bureau concerning what formulates an
economic understanding of what it means to produce practi-
cably irrigable developments on an Indian reservation.
I am pleased to say that modest progress has been made
within the Department of the Interior. Specifically, we have
had a task force working on the problem for about a year, and
it is my hope that there will soon be an announcement that will
initiate progress toward an administrative solution of Indian
water rights problems. We believe that practical solutions can
be found and negotiated with the Indians and the states that
will recognize that, by law, certain amounts of water are due
to the Indians; and it is time that we started to recognize those
rights, to quantify those rights, and to assist the various Indian
reservations in making these waters useful to their reservations
and to their people. This, I hope, will be a new way to solve a
long-standing problem.
These issues evidence that we cannot rely on old formulae
to answer new questions. We are, I believe, going to build recla-
mation projects, not to settle family farmers on their quarter-
sections but: (1) because this country is going to need food for
both domestic and international consumption; (2) because irri-
gation remains the most economic and sound use of a great deal
of water in the American West; (3) because we will have mas-
tered the technique of economic analysis of water problems;
and (4) because we will have mastered the techniques of more
efficient irrigation and be willing to end wasteful practices.
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